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AMENDMENT TO THE DECLARATION OF COVENANTS, CONDITIONS, & RESTRICTIONS FOR GOLDEN MEADOW SUBDIVISION 

AND SUBMISSION TO THE

GEORGIA PROPERTY OWNERS’ ASSOCIATION ACT (“POAA”)
& AMENDMENT TO THE BYLAWS

WHEREAS, Golden Creek Homes, Inc., a Georgia corporation, (“Declarant’) recorded a Declaration of Covenants, Conditions, and Restrictions for Golden Meadow Subdivision on March 29, 2005, in Deed Book 02171, Page 252, et. seq., Walton County, Georgia, records (hereafter the “Declaration”); and


WHEREAS, Article IX, Section 9.02 of the Declaration provides that the Declaration may be amended at any time and from time to time by an agreement signed by at least seventy-five (75%) percent of the Owners; provided, however, such amendment by the Owners shall not be effective unless also signed by the Declarant if the Declarant is the owner of any real property subject to the covenants; and


WHEREAS, the Board of Directors and seventy-five (75%) percent of the Owner desire to amend the Declaration to, among other things as more fully expressed below, submit the Association to the Georgia Property Owners’ Association Act and to confirm this Declaration to any mandatory provisions thereof; and 
WHEREAS, and the Board of Directors and at least seventy-five (75%) of the Owners have approved of the below amendments; and

WHEREAS, the Declarant no longer owns any real property subject to the Declaration and, as such, the Declarant’s consent to this amendment is not required; and

WHEREAS, Article Ten, Section 10.1 of the Bylaws of the Golden Meadows Homeowners Association, Inc., provides that the Bylaws may be altered, or amended and new Bylaws may be adopted by the members at any annual or special meeting of the members, or by the Board of Directors, at any regular or special meeting of the Board of Directors; provided, however, that if such action is to be taken at a meeting of the members, notice of the general nature of the proposed change in the Bylaws shall be given in the notice of the meeting; and

WHEREAS, a majority of the members at an annual or special meeting, or the Board of Directors at any regular or special meeting of the Board of Directors, has approved of the below amendment to the Bylaws.


NOW, THEREFORE, the Declaration and Bylaws are amended as follows: 

1.
Article I of the Declaration is hereby amended by adding the following new Section 1.13 as a new subsection to the end thereof:

1.13  “Act” shall mean the Georgia Property Owners' Association Act, O.C.G.A. Section 44‑3‑220, et seq. (Michie 1982), as such act may be amended from time to time.

2.


Article I, Section 1.05 of the Declaration is hereby amended by adding the following to the end thereto:
Such real property shall be owned in fee simple and subject to the provisions of this Declaration and the Georgia Property Owners' Association Act, O.C.G.A., Section 44-3-220, et seq..  

3.

Article I, Section 1.10 of the Declaration is hereby amended by adding the following to the end thereto:

The Properties subjected to this Declaration constitute a residential property owners development which hereby submits to the Georgia Property Owners' Association Act, O.C.G.A. Section 44‑3‑220, et seq. (Michie, 1982), as such act may be amended from time to time.
4.


Article III, Section 3.03 of the Declaration is hereby deleted in its entirety and the following is substituted therefore:
Section 3.03.  
Voting Rights.  The Owner or collective Owners of a Lot shall be entitled to one (1) equally weighted vote for each Lot owned.  When more than one (1) person (individual, corporation, limited liability company, firm, association, partnership, trust or other legal entity) holds an ownership interest in any Lot, the vote for such Lot shall be exercised as those Owners determine among themselves, otherwise, the Lot’s vote shall be suspended if more than one person or entity seeks to exercise it.

5.


Article IV of the Declaration is hereby deleted in its entirety and the following new Article IV are substituted therefore to incorporate the provisions of the Georgia Property Owners Association Act:
ARTICLE IV
ASSESSMENTS

Section 1.
Purpose of Assessment.  The Association shall have the power to levy assessments as provided herein and in the Act.  The assessments for common expenses provided for herein shall be used for the general purposes of promoting the recreation, health, safety, welfare, common benefit, and enjoyment of the Owners and occupants of Lots, as may be authorized by the Board.

Section 2.
Creation of the Lien and Personal Obligation For Assessments.  Each Owner of any Lot, by acceptance of a deed therefor, whether or not it shall be so expressed in such deed, is deemed to covenant and agree to pay to the Association:  (i) annual assessments or charges; (ii) special assessments, to be established and collected as hereinafter provided; and (iii) specific special assessments levied by the Board hereunder against any particular Lot, including, but not limited to, reasonable fines imposed hereunder.

All such assessments, together with charges, interest, costs, and reasonable attorney's fees actually incurred, and if the Board so elects, rents, in the maximum amount permitted under the Act, shall be a charge on the Lot and shall be a continuing lien upon the Lot against which each assessment is made.  Such amounts shall also be the personal obligation of the Person who was the Owner of such Lot at the time when the assessment fell due.  Each Owner and his or her grantee shall be jointly and severally liable for all assessments and charges due and payable at the time of any conveyance.  The Association, in the Board’s discretion, may, but shall not be obligated to, record a notice of such lien in the Walton County, Georgia records evidencing the lien created under the Act and this Declaration.

Assessments shall be paid in such manner and on such dates as may be fixed by the Board; unless otherwise provided, the annual assessments shall be paid on the first of January.  No Owner may exempt himself or herself from liability, or otherwise withhold payment of assessments, for any reason whatsoever, including, but not limited to, nonuse of the Common Area, the Association's failure to provide services or perform its obligations required hereunder, or inconvenience or discomfort arising from the Association's performance of its duties.  
However, notwithstanding anything to the contrary herein, neither the annual assessment, special assessment, specific assessment, nor the capitol contribution fee, shall commence against a Lot that is owned either by the Declarant, or any successor to the Declarant, or any builder who has purchased a Lot from the Declarant, unless such Lot has a dwelling built upon it which is being occupied as a permanent residence.
The annual assessment for a newly submitted Lot shall be prorated according to the number of months remaining in the calendar year and paid in full at the time of purchase.  The lien provided for herein shall have priority as provided in the Act.  
Section 3.
Individual Assessments.  Except as provided below, or elsewhere in the Act or the Declaration or the Bylaws, the amount of all common expenses shall be assessed against all Lots equally.


(a)
Notwithstanding the above, the Board of Directors shall have the power to assess specific special assessments pursuant to this Section and to Section 44-3-225(a) of the Act as, in its discretion, it shall deem appropriate.  Failure of the Board to exercise its authority under this Section shall not be grounds for any action against the Association or the Board and shall not constitute a waiver of the Board’s right to exercise its authority hereunder in the future.



(i)
Except for expenses incurred for maintenance and repair of items which are the Association’s maintenance responsibility hereunder, any common expenses benefiting less than all of the Lots or significantly disproportionately benefiting all Lots may be specially assessed equitably among all of the Lots which are benefited according to the benefit received.



(ii)
Any common expenses occasioned by the conduct of less than all of those entitled to occupy all of the Lots or by the licensees or invitees of any such Lot(s) may be specially assessed against such Lot(s), including attorney’s fees incurred by the Association, in enforcing the Declaration, Bylaws or Association rules and regulations.


For purposes of this Section, nonuse shall constitute a benefit to less than all Lots or a significant disproportionate benefit among all Lots only when such nonuse results in an identifiable, calculable reduction in cost to the Association.

Section  4. 
Delinquent Assessments.  All assessments and related charges not paid on or before the due date shall be delinquent, and the Owner shall be in default.


(a)
If any assessments or any other charge, or any part thereof, is not paid in full within ten (10) days of the due date, or such later date as may be provided by the Board, a late charge equal to the greater of ten ($10.00) dollars or ten (10%) percent of the amount not paid, or such higher amounts as may be authorized by the Act, may be imposed without further notice or warning to the delinquent Owner, and interest at the rate of ten (10%) percent per annum, or such higher rate as permitted by the Act, shall accrue from the due date.


If part payment of assessments and related charges is made, the amount received may be applied by the Board, in respective order, to costs and attorney's fees, late charges, interest, delinquent assessments, and current assessments.


(b)
If assessments, fines or other charges, or any part thereof, due from an Owner remain delinquent and unpaid for more than fifteen (15) days from the date due, a notice of delinquency may be given to that Owner stating that if the assessment or charge remains delinquent for more than ten (10) days from the date of the notice of delinquency, the Board may accelerate and declare immediately due all of the Owner’s unpaid assessments, fines, or other charges.  If the Owner fails to pay all amounts currently due within ten (10) days of the date of the notice of delinquency, the Board may then accelerate and declare immediately due all assessments, including any special assessment, fines and/or other charges that have accumulated, without any further notice being given to the delinquent Owner.  


If assessments, fines or other charges, or any part thereof, remain unpaid more than thirty (30) days after the assessment payments first become delinquent, the Association, acting through the Board, may institute suit to collect all amounts due pursuant to the provisions of the Declaration, the Bylaws, the Act and Georgia law, including reasonable attorney’s fees actually incurred, and suspend the Owner's and Occupant's right to use the Common Area (provided, however, the Board may not deny ingress or egress to or from the Lot).

Section 5.
Computation of Operating Budget and Assessment.  Prior to the beginning of each fiscal year, the Board shall prepare a budget covering the estimated costs of operating the Property during the coming year, and the Board shall establish the annual assessment or installments for the coming year.  The maximum annual assessment may be increased by the Board at any time and from time to time during each assessment year, but no more than twenty (20%) percent above the maximum annual assessment for the previous year; provided, however, the maximum annual assessment for each assessment year may at any time and from time to time be increased more than twenty (20%) percent above the maximum annual assessment for the previous assessment year if such increase is approved by a two-thirds (2/3) vote of the Members of the Association who are present in person or by proxy and voting at a meeting of Members duly held in accordance with the provisions of the Bylaws of the Association and this Declaration.

The Board shall cause the budget and notice of the assessment(s) to be delivered to each member at least thirty (30) days prior to the due date for such assessment, or the first installment thereof.  The assessment will be due on the 1st of January.  The budget and the assessment shall become effective unless disapproved at a duly called Association meeting by a vote of a majority of the total Association membership; provided, however, if a quorum is not obtained at the annual meeting, the budget shall become effective even though a vote to disapprove the budget could not be called at this meeting.

If the membership disapproves the proposed budget or the Board fails for any reason to determine the budget for the succeeding year, then, until a budget is determined as provided herein, the budget in effect for the current year shall continue for the succeeding year.  However, the Board may propose a new or adjusted budget at any time during the year by causing the proposed budget and assessment to be delivered to the members at least thirty (30) days prior to the proposed effective date thereof.  Unless a special meeting is requested by the members, as provided in the Bylaws for special meetings, the new or adjusted budget and assessment shall take effect without a meeting of the members.

The budget shall not operate as a limitation on expenditures by the Board, but, rather, the budget is merely an estimate of common expenses on which the Board may base the annual assessments.

Section 6. 
Special Assessments. In addition to other assessments authorized herein, the Board may at any time levy a special assessment against all Owners, provided that such special assessment shall have first been approved by a two-thirds (2/3) vote of the members of the Association who are present in person or by proxy at a duly called special or annual meeting of the members, notice of which shall specify that purpose.  

Section 7.
Statement of Account.  Any Owner, mortgagee, or a person having executed a contract for the purchase of a Lot, or a lender considering a loan to be secured by a Lot, shall be entitled, upon written request, to a statement from the Association setting forth the amount of assessments due and unpaid, including any late charges, interest, fines, or other charges against such Lot.  The Association shall respond in writing within five (5) business days of receipt of the request for a statement; provided, however, the Association may require the payment of a fee, not exceeding ten ($10.00) dollars or such higher amount as may be authorized under the Act, as a prerequisite to the assessments due on the Lot as of the date specified therein.  The Association may require an additional fee not to exceed twenty five ($25.00) dollars if the Association provides a copy of the Declaration and Bylaws to any such Person in connection with a closing or otherwise upon request.
Section 8.  
Capital Budget and Contribution.  



(a) Capitol Budget. The Board may prepare an annual or multi-year capital budget which shall take into account the number and nature of replaceable assets, the expected life of each asset, and the expected repair or replacement cost.  The Board shall set the required capital contribution, if any, in an amount sufficient to permit meeting the projected capital needs of the Association, as shown on the capital budget, with respect both to amount and timing by equal annual assessments over the period of the budget.  The capital contribution required, if any, shall be fixed by the Board and included within the budget and assessment as provided in Section 5 above.



(b)  Capitol Contribution/Transfer Fee.  In addition to all other assessments and charges provided for in this Declaration, effectively immediately after the date this Amendment is recorded in the Walton County, Georgia land records, the purchaser or grantee of every Lot shall be assessed and be subject to a non-refundable, non-prorated capital contribution assessment (“Capital Contribution Assessment”) upon any and each conveyance or transfer of the Lot to any person other than to: (1) the spouse of an Owner; or (2) the  heir of a deceased Owner.   

 


The Capital Contribution Assessment shall be an amount equal to the annual assessment at the time of the conveyance or transfer of the Lot.

The Capital Contribution Assessment shall not constitute a prepayment of the annual assessment, but shall be in addition to the annual assessment and all other assessments and charges provided for herein.  The Capital Contribution Assessment shall be due and payable at the time of each such conveyance or transfer, and the Assessment shall be collected at the closing of each such conveyance or transfer.  In addition to these budgeted capital contributions, at such time as a Lot first becomes subject to assessments by the Association, the Owner thereof shall pay to Association a capital contribution in an amount equal to the annual assessment.  Additionally, Capitol Contribution Fee (Initiation Fee).  
6.


Article IX, Section 9.01 is hereby deleted in its entirety and the following is substituted therefor:


Section 9.01.  Duration.  The covenants and conditions of this Declaration shall run with and bind the Properties perpetually to the extent provided in the Act.

7.


Article IX, Section 9.02 is hereby deleted in its entirety and the following is substituted therefor:


Section 9.02.  Amendments.  Except where a higher vote is required for action under any other provisions of this Declaration, in which case such higher vote shall be necessary to amend such provision, this Declaration may be amended by the affirmative vote, written consent, or any combination of affirmative vote and written consent of the members of the Association holding sixty‑six and two‑thirds (66‑2/3%) percent of the total eligible vote thereof, provided however, such amendment by the Owners shall not be effective unless also consented to by the Declarant, if Declarant is the owner of any real property then subject to this Declaration.  No amendment to the provisions of this Declaration shall alter, modify, change or rescind any right, title, interest or privilege herein granted or accorded to the holder of any deed to secure debt encumbering any Lot or Common Area affected thereby unless such holder shall consent in writing thereto.  Notice of a meeting, if any, at which a proposed amendment will be considered shall state the fact of consideration and the subject matter of the proposed amendment.  No amendment shall be effective until certified by the President and Secretary of the Association and filed in the Walton County, Georgia, land records.

Notwithstanding the foregoing, the Board of Directors, without the necessity of a vote from the owners, may amend this Declaration to comply with the Act, any applicable state, city or federal law, including but not limited to, compliance with applicable guidelines of the Federal National Mortgage Association ("Fannie Mae"), the Department of Housing and Urban Development ("HUD") and the Veterans Administration ("VA").

If legal action is not instituted to challenge the validity of this Declaration or any amendment hereto within one (1) year of the recording thereof in the Walton County, Georgia land records, then such amendment or document shall be presumed to be validly adopted.

8.


Article VIII of the Declaration is hereby amended deleting the word thirty (30) from Section 8.02 and replacing it with the word ten (10), and by adding the following new Section 8.06 thereto:
Section 8.06.
Enforcement.  In addition to all other powers provided in the Declaration and Bylaws, the Association shall have the power to enforce use restrictions, Declaration and By-Laws provisions, and rules and regulations by imposing reasonable monetary fines, and suspending use and voting privileges, as provided herein and in Section 44‑3‑223 of the Act.  In any such enforcement action, the Association may assess the violating Owner and Lot all costs thereof, including reasonable attorney’s fees actually incurred.  These powers, however, shall not limit any other legal means of enforcing such documents or provisions by either the Association or, in an appropriate case, by an aggrieved Owner.  Failure by the Association or by any Owner to enforce any covenant or restriction herein contained shall in no event be deemed a waiver of the right to do so thereafter.

9.

Article VI, Section 6.09 is hereby amended by deleting that section in its entirety and replacing it with the following:
Section 6.09 Material of Dwelling.  The front and sides of every dwelling shall be accented with brick, stone, stucco, vinyl or concrete siding.  All exposed foundations of basement dwellings shall be painted a similar color as the siding of the dwelling, unless otherwise approved by the Board of Directors.
10.

Article VI, Section 6.15 is hereby amended by deleting that section in its

entirety and replacing it with the following:


Section 6.15 Antennas and Satellite Dishes.  Except as provided below or otherwise approved by the Board of Directors, no antenna or other device for the transmission or reception of television signals, radio signals or any form of electromagnetic wave or radiation shall be erected, used or maintained outdoors in any portion of the Community.  Direct broadcast satellite (“DBS”) antennas and multi-channel multi-point distribution services (“MMDS”) one meter or less in diameter and television broadcast service antennas may be installed in accordance with rules and regulations of the Federal Communication Commission (“FCC”) and the Association.  Any such devices shall be installed in the least conspicuous location available on the Lot that permits reception of an acceptable quality signal.  
11.


Article VIII of the Declaration is hereby amended to add the following new Section 8.06 thereto as follows:


8.06
Default Member Approval Procedure After Nonresponse.  It is recognized that, when Owners fail to participate in an amendment vote because of apathy or other reasons which are not based on any disagreement with a proposed amendment, vital amendments to the Declaration or By-Laws may have no chance of approval, with the supermajority voting requirements established under the Act.  It also is recognized that supermajority voting requirements are important for Owner actions which are as significant as amending this Declaration or By-Laws.  To balance these competing concerns, this subsection establishes a mechanism which provides every eligible Owner an opportunity to issue a vote of approval, disapproval or abstention on proposed amendments to the Declaration or By-Laws, but also a realistic mechanism for approving important amendments, without the damaging consequences of Owner nonresponse.  

The Board shall issue notice of all proposed amendments to each Owner.  With each such notice, the Board shall include a copy of the proposed amendment, along with a consent form, ballot in lieu of a meeting, or directed proxy, each complying with any requirements of the Georgia Nonprofit Corporation Code, O.C.G.A. Section 14-3-1, et seq., giving Owners an opportunity to vote for, vote against or abstain from voting on the proposed amendment.  

If the amendment is not approved by sufficient vote or defeated by sufficient vote within 60 days of such notice, then the Board may seek to obtain default approval from Owners under this subsection.  In such case the Board shall, by certified mail, send or issue a default approval notice to all Owners who have not voted or returned consents or ballots on a proposed amendment within the 60 day period.  The default approval notice shall include a consent form or ballot, as provided above, along with a statement that the Owner’s failure to return an executed consent form or ballot, marked with a vote for, a vote against, or an abstention from voting on the amendment, within 30 days of the date of such notice, will be deemed consent to such amendment.  If the Board does not receive such consent or ballot within the time specified, the Owner will be deemed to have consented to and approved the amendment.

12.

Article Two of the Bylaws is hereby amended to add the following new Section 2.8 thereto:


2.8
Default Member Approval Procedure After Nonresponse   It is recognized that, when Owners fail to participate in an amendment vote because of apathy or other reasons which are not based on any disagreement with a proposed amendment, vital amendments to the Declaration or By-Laws may have no chance of approval, with the supermajority voting requirements established under the Act.  It also is recognized that supermajority voting requirements are important for Owner actions which are as significant as amending this Declaration or By-Laws.  To balance these competing concerns, this subsection establishes a mechanism which provides every eligible Owner an opportunity to issue a vote of approval, disapproval or abstention on proposed amendments to the Declaration or By-Laws, but also a realistic mechanism for approving important amendments, without the damaging consequences of Owner nonresponse.  

The Board shall issue notice of all proposed amendments to each Owner.  With each such notice, the Board shall include a copy of the proposed amendment, along with a consent form, ballot in lieu of a meeting, or directed proxy, each complying with any requirements of the Georgia Nonprofit Corporation Code, O.C.G.A. Section 14-3-1, et seq., giving Owners an opportunity to vote for, vote against or abstain from voting on the proposed amendment.  

If the amendment is not approved by sufficient vote or defeated by sufficient vote within 60 days of such notice, then the Board may seek to obtain default approval from Owners under this subsection.  In such case the Board shall, by certified mail, send or issue a default approval notice to all Owners who have not voted or returned consents or ballots on a proposed amendment within the 60 day period.  The default approval notice shall include a consent form or ballot, as provided above, along with a statement that the Owner’s failure to return an executed consent form or ballot, marked with a vote for, a vote against, or an abstention from voting on the amendment, within 30 days of the date of such notice, will be deemed consent to such amendment.  If the Board does not receive such consent or ballot within the time specified, the Owner will be deemed to have consented to and approved the amendment.
13.


The Declaration is hereby amended by removing all references to “Declarant” and replacing them with the words “Association”.  






  14.


Article V of the Declaration is hereby amended by adding a new Section 5.09 thereto as follows:


5.09  Architectural Control Committee (“ACC”).  The Board of Directors is authorized to establish an Architectural Control Committee (“ACC”) to exercise the architectural review powers set forth herein. The ACC Members shall be appointed in the sole discretion of the Board of Directors and may be removed by the majority vote of the Board of Directors at any time.  If the Board does not appoint an ACC, the review powers set forth herein shall be performed by the Board of Directors.  
IN WITNESS WHEREOF, the undersigned officers of the Golden Meadows Homeowners Association, Inc., hereby certify that the above Amendment to the Declaration was duly adopted by the requisite percentage of the vote of the membership and the Association’s Board of Directors.
This         day of                                           , 20____.





GOLDEN MEADOWS HOMEOWNERS 





ASSOCIATION, INC.




By:
                                                              [SEAL]





President



        
Attest:
                                                              [SEAL]





Secretary


[CORPORATE SEAL]
Sworn to and subscribed to before me 

this           day of                                    , 2008.

Witness





__
Notary Public 
 [NOTARY SEAL]

THIS AMENDMENT SUBMITS THE PROPERTY TO THE PROVISIONS OF THE GEORGIA PROPERTY OWNERS' ASSOCIATION ACT, O.C.G.A. SECTION 44‑3‑220, ET SEQ.  

CLOSING ATTORNEYS SHOULD CONTACT THE ASSOCIATION FOR ESTOPPEL CERTIFICATES REGARDING ASSESSMENTS DUE ON LOTS.
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